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Court Decides on “Neutral Rating”
McDonald Receives Commander’s Award

From May 2002 to August 2002 as Contract Specialist at the Facilities Section, Aberdeen Branch, US Army Robert Morris Acquisition Center, Mrs. Kandi McDonald had effectively planned and executed several recent acquisitions that implement multiple acquisition excellence initiatives and socioeconomic goals.  Kandi’s efforts resulted in her being presented with the Commander’s Award for Civilian Service in a recent ceremony at Aberdeen Proving Ground, MD.

Mrs. McDonald, a member of the Army Contracting Agency, awarded the Aberdeen Proving Ground (APG) post wide custodial contract that involves the purchase of custodial services for nearly 500 buildings scattered over 17 miles of APG terrain as a commercial buy governed by a performance work statement.

In conjunction with the requiring activity, Kandi performed market research to assist in the development of the performance based work statement. Her market research also determined that the acquisition could be set-aside as a small business HUBZone set-aside.  Kandi employed oral presentations for response to the solicitation and used both positive and negative incentive option periods, which is a variation of the Award Term concept. The incentive option permits extension of a contract beyond the base period for excellent performance or reduction of the contract period for poor performance.  Mrs. McDonald utilized this initiative to incentivize contractors to do business with the Government on a long term basis which will both save the Government re-procurement costs and gain excellent service performance from the contractor.

In addition her work on the post wide custodial contract, Mrs. McDonald identified a portion of the overall custodial requirement for a NISH workshop.  Mrs. McDonald discussed her plans with the user and the requiring activity and convinced the Government parties to enter into a contract with a NISH workshop.  This contract has also been issued as a performance based, commercial buy with incentive option periods.  The contract that Mrs. McDonald awarded is the first DOD contract with the Alliance Incorporated NISH workshop.

Along with performing her own workload, Mrs. McDonald mentored an Acquisition Career Experience (ACE) student during the period June 02 through Aug 02.  Mrs. McDonald assisted her ACE student in awarding a Basic Purchasing Agreement against a GSA schedule for HVAC replacement/repair.  This is a unique and innovative way to satisfy this requirement and has saved weeks to months of procurement administrative lead time for each orders she has placed against the BPA.  Kandi incorporated use of the IMPAC card for payment under this BPA that will save both time and money in the administrative processing of payment for each progress payment made on these orders.  Kandi has since been contacted by other agencies with regard to her BPA process.
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DAU Announces Four New Online Courses

The DAU Continuous Learning Center announces the availability of FOUR new Continuous Learning Online Modules:

Cost As an Independent Variable (CAIV) 

Javits-Wagner-O'Day (JWOD) Tutorial 

Section 803 Competition Requirements for Services 

Profit Policy Revisions 

The new modules are available at http://clc.dau.mil.

Course Descriptions: 

Cost As an Independent Variable (CAIV):  This one to two hour module is designed for acquisition professionals in the following fields: acquisition logistics, contracting, cost estimating, financial management, program management and sustainment.  A student completing the module will be able to describe Cost as an Independent Variable (CAIV), identify stakeholders, describe CAIV activities and relate risk management to CAIV.  Students will be able to apply CAIV based principles throughout the life cycle as well as relate Total Ownership Cost (TOC) to CAIV.  Through various links students will be able to develop a well-planned and informative CAIV plan. 

Javits-Wagner-O'Day (JWOD) Tutorial:  The JWOD learning module is an interactive tutorial aimed at providing Federal procurement/acquisition professionals and purchase card holders a better understanding of the Javits-Wagner-O'Day (JWOD) Program.  There are over 14 million Americans with severe disabilities, and the unemployment rate for people with SEVERE disabilities is seventy (70) percent.  The JWOD Program helps people with disabilities who are unable to obtain or maintain employment on their own.  The module is divided into four sections:  An introduction to JWOD, The purchase card, contracts and FAQs. Learners will participate in activities that will reinforce learning.  An assessment will follow each activity.  When the learner has completed the activities and assessments, he or she will complete a final multiple choice, true/false cumulative assessment. 

Profit Policy Revisions:  This awareness module on Profit Policy Revisions addresses changes to DOD's profit policy as a result of DFARS Cases 2000-D300 and 2000-D018.  These cases resulted in changes to the performance risk factor; the facilities capital employed, and added a new cost efficiency factor.  Since this is policy awareness training, is a non-graded module.  You will not receive a certificate upon completion of this course; however, this course will provide you with .5 continuous learning points (CLP). 

Section 803 Competition Requirements for Services:  This module is basic awareness training for the new Section 803 Policy:  Competition Requirement for Purchase of Services Pursuant to Multiple Award Contracts.  This is intended for all Acquisition Personnel who are involved with contracting for services.  This training should take about 2 hours to complete and is equivalent to one continuous learning point (CLP).  Since this course was designed as an awareness briefing, there is no test, however, there are some test your knowledge questions within the training.  A certificate of completion is not available for this training. 
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RMAC Realigns Its Structure

Creation of the Army Contracting Agency has realigned a significant portion of the Army’s contracting resources and actions into one organization.  As the Army continues its journey through transition, the Robert Morris Acquisition Center continues to refine its service to the warfighter, its customers, and industry.

RMAC has classified its service into three major business segments – Soldier Biological and Chemical Command, Army Research Laboratory, and Unique Mission – each segment composed of several customers and supported by individual contracting divisions.  The contracting divisions supporting these business segments have direct reporting responsibility to Mr. Fred Thomas, Director of Contracting.  

The Innovative Business Process Team reports directly to Mr. Thomas.  Its purpose is to lead and coordinate RMAC efforts in implementing and achieving acquisition excellence in support of all RMAC customers.  The team focus is external customer support through effective processes and leadership.

Business Management operates as a major supporting element to Mr. Warrington, the Principal Assistant Responsible for Contracting and the RMAC organization.  Dr. Angela Billups is the Director of Business Management.  Business Management classifies its support into four areas –

The Policy Team performs most reviews of procurement documents requiring approval by the PARC or Competition Advocate.  The team is also responsible for providing most RMAC reports to higher headquarters, for performing Procurement Management Reviews at the RMAC contracting divisions, for overseeing the credit card and Management Control Programs, and for disseminating and implementing policy and procedures promulgated by the PARC office and higher headquarters.

Business Operations Team operates as an integral part of the Business Management Team with a focus on the proactive development and totally integrated implementation of improved processes for all the areas of RMAC Business Operations. Specifically: Competition advocate, Strategic Plan, MOA/Support Agreements, Integrated Budget process, 10-1, Mission and Function Customer Liaison, and Professional Development.

Procurement Systems Team manages an effective, efficient, integrated, and secure information technology environment using current and redesigned business processes.  The team maintains a keen awareness of innovative technology solutions and industry best practices and incorporates those practices in order to provide effective and cost efficient support to our customers.

The Acquisition Processes Team integrates the customer, contracting and industry elements toward advancing excellence in their acquisition processes.  Its objective is to identify critical challenges in acquisition, find solutions, and carry them out.  Its goals are to advance proactive thinking, lead RMAC to achieve a position of excellence in DA, and promote and reward risk taking.  The team manages the RMAC web page, which serves as the RMAC portal for organizing and promoting Acquisition Process team products such as E-Training; Process Re-Engineering; and exchanges among RMAC, Industry and the Government technical community.  These products will be posted as a continual source of information items to industry and RMAC customers.
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New Electrons in Sight for RMAC Web Page

The US Army RMAC is redesigning its web page with a new design, purpose and functionality.

We have completed initial changes to the web page by restructuring existing information; reducing the amount of redundant information found in existing DOD web sites; and deleting, updating and rearranging existing information posted on the web page.

The next round of changes is more aggressive in that it will introduce a new design and functionality on the web page.  More importantly, the new web page will serve as the RMAC portal for organizing and promoting E-Training, Process Re-Engineering, and exchanges among RMAC, Industry and the Government technical community.  These products will be posted as a continual source of information items to RMAC contracting professionals, industry and RMAC customers.

The first priority is designing E-Training for the benefit of the Government technical community and RMAC contracting professionals.  This training will offer in-depth topics in the pre solicitation, solicitation development, and evaluation & award phases of the acquisition process.  Topics covered will include requirements definition, market research, risk management, statements of work, data requirements, source selection planning, proposal evaluation, and others.  Completion for this phase of E-Training is scheduled for mid January 2003 and should be posted on the RMAC web page shortly afterward.

The information will be continually upgraded to refine individual elements and add additional informational items such as post award actions, contract surveillance, protests, disputes and appeals.
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What happened to the Defense Acquisition Deskbook?

If you haven’t heard, the management of the Deskbook has moved from the Joint Program Office (JPO) at Wright Patterson AFB to the Defense Acquisition University (DAU) at Ft. Belvoir, VA. The final transition of the Deskbook was made September 23, 2002, and was completed seamlessly due to extraordinary commitment by the JPO, DAU and our support contractor.

Along with the re-hosting, there has been a major shift in management philosophy of the Deskbook.  DoD 5000 series documents are undergoing significant change. The current emphasis is on flexibility in the support of our war fighters in the field. This results in fewer mandatory policy documents and an increased need to find and utilize best practices.

Most AT&L policy documents are now available on sites maintained by the document owners. DAD now links directly to the official source, where available. As a result, users will always be assured that they have the most current, up-to-date version of the document. When an official site for a document does not exist, the document will be held in the AKSS database. Document owners will now control the documents available on the AKSS. (A new upload tool is now available for document owners to upload web addresses or actual documents.)

The Deskbook is going to evolve over the next few years into a “knowledge support system” known as the AT&L Knowledge Sharing System (AKSS). This means that the user will be able to have access to a wide variety of knowledge important for work in support of the war fighter. As an example, users will be able to join “Communities of Practice” (CoPs) to better communicate, collaborate and share knowledge with others in your community across the government and industry. Community administrators will manage the content of these communities to insure relevance and currency.

The AT&L Knowledge Sharing System is available at http://deskbook.dau.mil/jsp/default.jsp and the legacy deskbook may be accessed from the same address.  Since the information and documents displayed in the Legacy Deskbook were last updated February of 2002, the most current and reliable Defense Acquisition related information may be found in the Acquisition Knowledge Sharing System (AKSS) maintained by the Defense Acquisition University.
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Intragovernmental Transactions a Material Weakness, GAO Says

The federal government is unable to properly account for intragovernmental transactions says Mitchell Daniels, OMB Director, in his October 2002 memo.  Consequently, OMB established two sets of “standard business rules” that will take effect on 1 Jan 2003 to resolve this weakness.  One set of rules applies to “certain fiduciary transactions”.  The other is to be observed when engaging in intragovernmental transactions.

OMB’s business rules for intragovernmental transactions require federal agencies to acquire a DUNS number and to register in the Central Contractor Registration database by 31 Jan 2003.  Furthermore, certain intragovernmental transactions exceeding $100,000 are required to be transmitted by E-Commerce portals.  There are certain exceptions and rules for order preparation, distribution, and required data elements; provisions for advance payments, and more.

The question, of course, is what is an intragovernmental transaction? According to Attachment 1 to the memo, it is when federal agencies acquire or provide goods or services from or to another federal agency.  From all indications, this is OMB’s way of describing what we refer to as “Interagency Acquisitions under the Economy Act” covered in FAR 17.5.

But as of now, no implementing regulations or guidance is available.  To be sure, OMB has made it clear that it intends to hold federal agencies accountable for these transactions.  The extent of implementing these business rules, however, remains to be seen.

You may access OMB’s memo at http://www.whitehouse.gov/omb/memoranda/m03-01.html. 
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Regulatory Changes and Issues

Featured Series: Emphasis on Bundling

This issue of RMAC 2002 YIR features three articles on the subject of bundling discussing what is mandatory, where is the guidance, and how does it differ from consolidation.  Also included are two excellent cases under the Bid Protest and Contract Appeal Reviews section where GAO discusses conditions that justify, and do not justify, bundling; documented benefits of bundling; application of CICA and the Small Business Act, and more.
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Contract Bundling – What the Regs say…

FAR Requirements for Bundled Contracts

Bundling of requirements previously bought under smaller contracts may be necessary in some instances, but bundling must be necessary and justified.  The FAR implements statutory requirements that are applicable when consolidating requirements meet the definition of bundling:

FAR Citation 

FAR Requirement
Definition:

2.101


Bundling means --
(1) Consolidating two or more requirements for supplies or services, previously provided or performed under separate smaller contracts, into a solicitation for a single contract that is likely to be unsuitable for award to a small business concern due to --

(i) The diversity, size, or specialized nature of the elements of the performance specified;

(ii) The aggregate dollar value of the anticipated award;

(iii) The geographical dispersion of the contract performance sites; or

(iv) Any combination of the factors described in paragraphs (1)(i), (ii), and (iii) of this definition.

(2) "Separate smaller contract" as used in this definition, means a contract that has been performed by one or more small business concerns or that was suitable for award to one or more small business concerns.

(3) This definition does not apply to a contract that will be awarded and performed entirely outside of the United States. Business unit means any segment of an organization, or an entire business organization that is not divided into segments. Change-of-name agreement means a legal instrument executed by the contractor and the Government that recognizes the legal change of name of the contractor without disturbing the original contractual rights and obligations of the parties.

**Structuring the Requirement:

7.103(s)
Acquisition planners, to the maximum extent practicable, shall structure requirements to facilitate competition by and among small business concerns; and avoid unnecessary and unjustified bundling that precludes small business participation as contractors.

Market Research:

7.107(a)* 
Conduct market research to determine whether bundling is necessary and justified. Market research may indicate that bundling is necessary and justified if agency would derive measurably substantial benefits.

10.001(c)(1) 
When performing market research, consult with the local Small Business Administration (SBA) procurement center representative (PCR), or if a PCR is not assigned, the SBA Office of Government Contracting Area Office serving the area in which the procuring activity is located.

Benefit Analysis:

7.107(b)*  
Agency must quantify the benefits and explain how their impact would be measurably substantial as defined at FAR 7.107(b).

The agency may determine bundling to be necessary and justified if, as compared to the benefits that it would derive from contracting to meet those requirements if not bundled, it would derive measurably substantial benefits equivalent to- 
(1) Ten percent of the estimated contract value (including options) if the value is $75 million or less; or 

(2) Five percent of the estimated contract value (including options) or $7.5 million, whichever is greater, if the value exceeds $75 million. 

7.107(d)*
Reduction of administrative or personnel costs alone is not sufficient justification for bundling unless cost savings are expected to be at least 10 percent of the estimated contract value (including options) of the bundled requirement.

7.107(g)* 
In assessing whether cost savings would be achieved through bundling, must consider the cost that has been charged or, where data is available, could be charged by small business concerns for the same or similar work.

7.107(e) 
When it is substantial bundling (i.e. resulting contract has an average annual value of $10 million or more), the acquisition strategy must:

(1) identify specific benefits anticipated to be derived;

(2) include an assessment of the specific impediments;

(3) specify actions designed to maximize small business

     participation , including provisions that encourage small

      business teaming;

(4) specify actions designed to maximize small business

     participation as subcontractor at any tier under the

     contract or contracts that may be awarded;

(5) include a specific determination that the anticipated

     benefits justify the proposed bundled contract.

7.107(c)* 
Provision for nondelegable determination by Service Acquisition Executive or USD(AT&L) that bundling is necessary and justified when expected benefits do not meet thresholds of measurably substantial but are critical to the agency's mission success and the acquisition strategy provides for maximum practicable participation by small business concerns.

7.107(f)* 
Contracting Officer must justify bundling in acquisition strategy documentation.

AT LEAST 30 Days prior to release of solicitation:

10.001(c)(2) 
At least 30 days before release of solicitation, notify any affected incumbent small business concerns of the Government's intention to bundle the requirement and how the concerns may contact the appropriate SBA representative.

19.202-1(e) 
Provide a copy of the proposed acquisition package to the SBA and the contracting officer must provide a stateme nt

explaining why:

(1)  the proposed acquisition cannot be divided into     

 reasonably small lots to permit offers on quantities less     

 than the total requirement;

(2) delivery schedules cannot be established on a realistic  

basis that will encourage small business participation to the extent consistent with the actual requirement of the Government;

(3) the proposed acquisition cannot be structured so as to  

make it likely that small businesses can compete for the   prime contract;

(4) consolidated construction project cannot be acquired as   

      separate discrete projects; or

(5) bundling is necessary and justified.

Rejection of Small Business Administration Recommendation:

19.202-1(e)(4) 
If the contracting officer rejects the SBA recommendation

made in accordance with FAR 19.402(c)(2), the contracting officer shall document the basis for the rejection and notify the SBA in accordance with FAR 19.505. Please note that the SBA has 15 days after receipt of package to make the recommendation. Therefore, to avoid delays it is important to involve SBA as early as practicable in the acquisition cycle when considering bundling requirements.

Special Provisions:

19.000(g) 

For bundled requirements, small business size standards for

the requirements are applied to individual persons or  concerns, not to the combined assets of a joint venture.

* Requirements do not apply if a cost comparison analysis will be performed in accordancewith OMB Circular A-76
**Source: USD, ALT 17 Jan 2002 Memorandum at http://www.acq.osd.mil/sadbu/pdf/consolidationmemo.pdf 
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DOD Develops Guidance in Performing a Benefit Analysis before Bundling Contract Requirements

DOD’s Guidebook provides a thorough discussion of what bundling is and is not, and describes actions that acquisition strategy teams can take to avoid or mitigate bundling’s potential negative consequences on small businesses. It is a tool for striking the right balance between maximizing small business participation in DoD contracts and achieving for the government the benefits of contract consolidation.
The Guidebook is also a “how to” on conducting a benefit analysis. It will help readers answer three questions:

1. Will the proposed solicitation result in a bundled contract?

2. If so, what are the bundled contract’s benefits to the government?

3. Are the benefits great enough to justify contract bundling?
Access http://www.acq.osd.mil/sadbu/pdf/contractconsolidation.pdf.
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DID YOU KNOW?

What is the difference between consolidation & bundling?

In the mid-1990s, Congress passed several statutes requiring the government to buy products and services more efficiently. As a prudent buyer and custodian of public funds, the Department of Defense (DoD) believes it is doing just that when it combines several requirements into a single contract to save money and gain other benefits. DoD calls this practice contract consolidation.

A subset of contract consolidation is contract bundling. It occurs when requirements previously suitable for award to small business and bought under separate, smaller contracts are consolidated, resulting in a contract that is unsuitable for award to a small business. Congress defined contract bundling in the Small Business Reauthorization Act (SBRA) of 1997. This law authorizes contract bundling if—and only if—it is necessary and justified.

Source: DOD Benefit Analysis Guidebook at http://www.acq.osd.mil/sadbu/pdf/contractconsolidation.pdf 
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DFARS Changes Competition Requirements for Purchases Under Multiple Award Contracts

On October 25, 2002, The DAR Council issued a change to the Defense Federal Acquisition Regulation Supplement that changes how orders for services over $100,000 are placed against multiple award contracts, including Federal Supply Service schedules.  The final rule implements Section 803 of the National Defense Authorization Act for 2002.  

Section 803 requires the CO to contact as many as schedule holders that are capable of performing the work as practicable AND ensure that at least 3 responses are received, or, alternatively, contact ALL the schedule holders.  If the order is placed against multiple award contracts that are not part of the Federal supply schedules program, the contracting officer must contact all awardees that are capable of performing the work and provide them an opportunity to submit a proposal that must be fairly considered for award.  Program managers and other requiring offices must assist in determining which contractors are capable of performing the desired work. Briefing materials that further explain the new rules can be accessed via the special interest drop-down box on the homepage, listed under Section 803 (http://www.acq.osd.mil/dp/Section803.htm).  

For questions on the DFARS change, please feel free to contact Ms. Melissa Rider, at (703) 614-3883 or via email: melissa.rider@osd.mil.
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Other Transaction Authority (OTA) for Prototype Projects

“Other transactions” (OTs) is a term commonly used to refer to transactions other than contracts, grants or cooperative agreements that are entered into under the authority of 10 U.S.C. 2371.   OTA provides tremendous flexibility to negotiate terms and conditions, as OTs are not required to comply with the Federal Acquisition Regulation (FAR), its supplements, or laws that are limited in applicability to contracts, grants or cooperative agreements.

The DoD has temporary authority to award OTs for certain prototype projects that are directly relevant to weapons or weapon systems proposed to be acquired or developed by the DoD.  This type of OT is an acquisition instrument and is often referred to as a "Section 845 OT" because Section 845 of the National Defense Authorization Act for Fiscal Year 1994 (Public Law 103-160) initially authorized its use.

10 U.S.C. 2371 also authorizes use of OTA for basic, applied, and advanced research projects.  Information on the use of OTA for these purposes, which is typically used on assistance-type instruments, can be found at http://alpha.lmi.org/dodgars/.  
On-line training on the use of OTA for prototype projects is offered at http://clc.dau.mil and is available to all users of the DAU Continuous Learning Center, and DOD’s “Other Transactions Guide for Prototype Projects” is available at http://www.acq.osd.mil/dp/dsps/ot/otguideconformed.doc. 
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Bid Protest and Contract Appeal Reviews

Bundling – A Case of Poor Justification

Matter of Vantex Service Corporation, B-290415, Aug 8, 2002

http://www.pubklaw.com/rd/gao/2002/B-290415.html
Vantex Service Corporation protested the terms of IFB No. DAKF40-02-B-0001, issued as a small business set aside by the Department of the Army, for rental and servicing portable latrines at Fort Bragg, Fort Drum (New York), and Fort Campbell (Kentucky), and certain waste removal services at Fort Campbell. Vantex contended that the bundling of portable latrine rental and servicing with additional waste removal services at Fort Campbell unduly restricted competition.
The additional services included pumping and cleaning grease traps; pumping and cleaning permanent concrete pit latrines; removing, cleaning and reinstalling sewer sump pumps; pumping and cleaning septic tanks; and pumping and cleaning sewer lift stations. The inclusion of these other services is at issue in the protest.
In the early 1980’s, reasoned the Army, Fort Campbell obtained grease trap cleaning services via purchase orders. Cleaning services for Government owned portable latrines was also contracted out. This method of acquiring services was costly, inefficient, and an administrative burden. In the mid-1980’s, Fort Campbell, therefore, sought to have one contractor perform all the liquid waste removal services as it was natural to combine like type contracts. This method of acquiring services was cost efficient and reduced our administrative burden. We were able to avoid multiple solicitations and multiple contracts with multiple contractors. As a result Fort Campbell concluded that it could obtain needed similar services utilizing one contracting officer, one contract specialist, and one contracting officer’s representative.
GAO sustained the protest based on the following rationale:

· Mere administrative convenience is not a basis for structuring a procurement in a manner that restricts competition. The fact that the agency may find that combining the requirements is more convenient administratively, in that it has found dealing with one contract and contractor less burdensome, is not a legal basis to justify combining the requirements, if the combining of requirements restricts competition. CICA and its implementing regulations require that the scales be tipped in favor of ensuring full and open competition, whenever concerns of economy or efficiency are being weighed against ensuring full and open competition.
· Although the Army also claimed that combining the services was more cost efficient, other than its own statement, it had not produced any evidence showing that these cost savings were significant, nor had it explained why these savings went beyond no longer having to administer more than one contract. 

· Restricting competition is presumed to raise, not lower, the cost that the government will pay, and the desire to reduce administrative costs is generally neither a permissible nor a logical basis to restrict competition.
· The Army’s own market survey confirmed that there were “numerous” businesses capable of competing (and apparently willing to compete) for the waste removal services, but chose not to compete primarily because of the way in which the agency combined portable latrine services with these other services that represented only approximately 25 percent of the contract.
The protest was sustained.
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Air Force Bundled Procurement Upheld Despite Contentions of Protester, SBA

Phoenix Scientific Corporation protested the Air Force’s RFP for multiple award ID/IQ contracts as an improperly bundled procurement and restricts competition in violation of CICA.

The SBA also challenged the RFP through the Secretary of the Air Force and intervened on behalf of Phoenix urging GAO to sustain their protest. 

Ultimately, the protest was denied.  But GAO’s analysis of the merits of the protest provides an excellent discussion on the CICA and the Small Business Act framework applicable to bundling challenges, and the actions taken by the Air Force in the particular procurement.

The case is worth reading because it covers many of the issues contracting officers face with every bundling decision: bundling, consolidation, suitability for award to small business, and the applicability of set asides for small business participation.

Phoenix Scientific Corporation, B-286817, February 22, 2001.
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Dig into your pockets if the stated IDIQ minimum quantity is just a guess…but perhaps not as deep as we first reported.

Court Rules On Entitlement:

Last year RMAC YIR 2001 included an article where the Delta Construction International, Inc. appealed a contracting officer’s denial of their claim for the difference between the contract quantity and the dollar value of actual orders performed under the IDIQ contract.  The Board ruled that Delta was entitled to recover the difference between the stated $200,000 guaranteed minimum and the $86,323.07 in orders performed ($113,677).

Recently, however, the government challenged the ASBCA ruling to the Court of Appeals for the Federal Circuit.  In its appeal to the CAFC, the government argued that the ASBCA awarded Delta too much to compensate it for the breach than they would have accrued if the contract had been performed.

In March 2002, the CAFC agreed with the government and ruled that the ASBCA’s decision was in error.  The Court reasoned that if the government had provided Delta with the $200,000 worth of work it had contractually guaranteed to provide, Delta would have been required to perform that work. In order to perform, Delta would have incurred the additional costs of doing the additional work, e.g. labor, material, transportation, and indirect expenses. The ASBCA incorrectly awarded Delta with the entire amount of the additional work the government would have provided -- $113,677 -- without any reduction to reflect the additional costs Delta would have incurred in actually doing the work.

See U.S. v. DELTA CONSTRUCTION INTERNATIONAL, INC., CAFC No. 01-1253, March 13, 2002 at http://www.contracts.ogc.doc.gov/CLD/rd/courts/01-1253.html.
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Cost Realism Analysis Found Lacking – GAO Sustains Protest

PADCO, Inc.; B-289096.3, May 3, 2002.

Synopsis:  PADCO, Inc. protests the reasonableness of the agency’s cost realism analysis of the awardee’s proposed indirect costs where the agency accepted, without any analysis, the awardee’s unexplained final proposed rates, which were substantially less than those initially proposed, its historical rates, and its proposed ceiling rates.

Premise:  When an agency evaluates proposals for the award of a cost-reimbursement contract, an offeror's proposed estimated cost of contract performance should not be considered controlling since, regardless of the costs proposed by an offeror, the government is bound to pay the contractor its actual and allowable costs.

The RFP contemplated a “best value” award of a cost-plus-fixed-fee contract for a base period of 3 years with one 2-year option. Among other things, the RFP provided for the evaluation of cost realism, and contemplated that proposed costs might be adjusted based on the results of the cost realism evaluation, with the adjusted cost being used in the evaluation of cost.

The record shows that the indirect costs included in the awardee’s final proposed costs, which the agency determined reasonable and realistic, were not based on either the awardee's negotiated indirect cost rate or its rate ceiling.  The awardee’s revised cost proposal provided no explanation as to why its indirect rates were substantially less than its current negotiated rate, its historical rates, or its proposed rate ceiling.  By accepting these rates, the agency’s contractual obligation to pay under the cost reimbursement arrangement would have been considerably greater than the awardee’s final proposed cost if their actual indirect rates exceeded their proposed rates.

The proposal evaluation record provided no explanation of how the agency determined that the awardee’s final proposed costs were reasonable and realistic.  In fact, GAO found no evidence that the agency even recognized that the awardee had proposed indirect costs that were not based on either its indirect cost rate or its indirect cost rate ceiling.

When an agency evaluates proposals for the award of a cost-reimbursement contract, an offeror's proposed estimated cost of contract performance should not be considered controlling since, regardless of the costs proposed by an offeror, the government is bound to pay the contractor its actual and allowable costs. Consequently, the agency must perform a cost realism analysis to determine the realism of the offeror's proposed costs and to determine what the costs are likely to be under the offeror's technical approach, assuming reasonable economy and efficiency. Federal Acquisition Regulation (FAR) § 15.404-1(d)(1), (2); The Futures Group Int'l, B‑281274.2, Mar. 3, 1999, 2000 CPD ¶ 147 at 3. Proposed costs should be adjusted when appropriate based on the results of the cost realism analysis. FAR § 15.404‑1(d)(2)(ii). 

GAO’s review of an agency's cost realism evaluation is limited to determining whether the cost analysis is reasonably based.  Because the record does not reasonably support the agency's acceptance of the realism of the awardee’s proposed indirect rates, GAO concluded that the protester's challenge to the cost realism evaluation, which was raised in the initial protest, was clearly meritorious.

http://www.contracts.ogc.doc.gov/cld/gaodecrec.html#b2890963
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Here’s one for the record…or not—Agency lost offeror’s quotation.

Safety and Health Consulting Services, Inc., B-290412, June 10, 2002.

The U.S. Army Engineering and Support Center (CEHNC) issued an RFQ to obtain a safety and health-related training course. 

The RFQ was issued pursuant to the special test program of section 13.500 of the Federal Acquisition Regulation authorizing the use of simplified acquisition procedures for commercial items.  CEHNC received the quotation by Safety and Health Consulting Services, Inc. (S&HC), consisting of five 3-ring binders, on October 5, 2001, well in advance of the January 3, 2002 deadline for receipt of quotations.

Later, SH&C learned that award had been made and requested information on the pricing and an explanation as to how its quotation had been rated technically as compared with that of the awardee.  The agency informed SH&C that its quotation had not been evaluated because it was lost within the agency. The agency confirmed that it had been received and signed for, but that a thorough search of the workspace occupied by the former contract specialist, the area where proposals are usually stored for safekeeping, as well as other potential places, failed to locate the quotation.

S&HC protested, arguing that the agency improperly lost and thus failed to consider its quotation.

Agencies have a fundamental obligation to have procedures not only to receive offers and quotations, but also to reasonably safeguard those actually received and to give them fair consideration. However, GAO recognized that, even with appropriate procedures in place, an agency occasionally will lose or misplace an offer or quotation. While this is unfortunate and agencies must have procedures to minimize the possibility of loss, the occasional negligent loss of an offer or quotation by an agency does not entitle the firm submitting it to any relief.

No evidence was found that the loss of SH&C's quotation is anything more than an isolated and unfortunate incident of negligence on the agency's part.

Furthermore, where an agency has lost a quotation received before the submission deadline owing to mere negligence, GAO concludes, an offeror is not permitted to submit a duplicate quote to show its price after the other prices have been exposed. Displacing an otherwise successful offeror on the basis of a quote provided after the revelation of prices is generally inconsistent with maintaining the integrity of the competitive system.

The protest and the claim for reimbursement of quote preparation and protest costs were denied.
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Contracting Officer Acts Reasonably in Sole Source Procurement

Matter of: Information Ventures, Inc.; B-290785, August 26, 2002.

Here, a firm contended that the contracting agency improperly failed to investigate whether competition existed to perform requirements prior to awarding a sole-source contract.  The protest was denied.  The procurement was under simplified acquisition procedures and the record showed that the contracting officer reasonably determined that, under the circumstances of the contract action, only one source was reasonably available.

GAO denied this protest based on two points.  First, that simplified acquisitions are an exception to the full and open competition requirement (FAR 6.001(a)).  Secondly, and most important, that the contracting officer’s determination to solicit from one source was reasonable (FAR 13.106-1(b)(1)).

This case is a simple illustration of how the contracting officer must apply an essential knowledge of the commercial market and the government’s requirement to the fundamental issues of a protest in order to successfully communicate that his or her actions were reasonable.  Full text of the decision is available at http://www.contracts.ogc.doc.gov/cld/rd/gao/2002/B-290785.html. 
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ASBCA Rules on “Home Free With the Minimum Guarantee”: Fair Opportunity Clause Prevails

Achieving the minimum guaranteed amount does not necessarily satisfy the Government’s obligation in a multiple award IDIQ contract.

Appeal of Community Consulting International, ASBCA No. 53489, Aug 2, 2002.

The ASBCA has denied the motion by US Agency for International Development (the agency) to dismiss the appeal by Community Consulting International (CCI), the contractor.  In count two of its appeal, CCI alleges that the agency failed to provide it with a fair opportunity to compete for task orders issued under the multiple award indefinite quantity task order contract even though the contract minimum guarantee had been met.

The contract provided a maximum order of $90M for the base year and a minimum guaranteed amount of $50,000 per contractor.  The contract also included a clause that provided a fair opportunity for all contractors to be considered for award of each task order.

CCI claimed it was damaged because it was given the opportunity to compete on only 26 of a total of 51 task orders awarded and therefore the agency had awarded task orders in violation of the procedures mandated by statute and regulation, and set forth in the contract.

The agency argued that the ASBCA should deny CCI’s claim because it amounts to a bid protest on task orders that the agency had issued to the other contractors under the multiple award and, as such, is outside of ASBCA jurisdiction because FASA prohibits protests in connection with the issuance or proposed issuance of a task or delivery order (41 USC 253j(d)).

The ASBCA concluded that it does have jurisdiction in the matter.  In particular, the ASBCA notes that while the minimum guaranteed amount represents the extent of the Government’s purchasing obligation, it does not constitute the outer limit of all of the Government’s legal obligations under an indefinite quantity contract.  One clause under the particular contract contained the promise that each contractor under the multiple award contract has the opportunity to complete for awards up to the $90M ceiling for the base year.  Another clause implemented that opportunity by describing specific procedures that shall be followed in order to ensure that the contractor shall have a fair opportunity to be considered for each task order.

In denying the Government’s motion, the board concluded that the award of more than the minimum guaranteed amount did not relieve the Government of its other contractual obligations. To consider the Government’s legal obligation satisfied once a contractor has been awarded the minimum guaranteed amount is unreasonable because it renders other portions of the contract, i.e., the fair opportunity to compete clause, meaningless.

See full text at http://www.contracts.ogc.doc.gov/cld/rd/boards/asbca53489.pdf
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How do you score an offeror with no past performance?

Court Decides on Neutral Rating:

On evaluating an offeror without a record of past performance, FAR 15.305(a)(2)(iv) requires that the offeror may not be evaluated favorably or unfavorably on past performance.  The concept may be easy to understand, but difficult to apply.

In a case published September 24, 2002, the US Court of Federal Claims ruled, among other things, that the Navy did not apply this concept correctly in its evaluation of “Factor C” of a proposal submitted by Metcalfe Construction, a Historically Underutilized Business Zone (HUB Zone) contractor, for military housing in Hawaii.

Three factors were used to evaluate technical proposals: A – past performance, B – qualifications and experience, and C – small business utilization.  Factor C was composed of two equally weighed subfactors: past performance on utilization of small businesses, and proposed subcontracting.  Highly Acceptable, Acceptable, Marginal, and Unacceptable ratings were assigned by proposal evaluators.  The source selection plan describes rating of past performance as follows:

“If the offeror does not have a record of relevant past performance or past performance information is not available, the offeror’s rating for past performance will not be evaluated favorably or unfavorably on past performance. In other words, the offeror will receive a ‘neutral’ rating for Factor A. Furthermore, Offerors with favorable past performance history will be evaluated more favorably than Offerors with no record of relevant past performance history or no past performance information is available.”

The SSP’s first sentence above basically repeats the FAR language.  The problem began with the SSP’s insertion of the ‘neutral’ rating concept in the second sentence.

Metcalf is considered a small business and is not required to use other small businesses on its projects.  Therefore, Metcalf was properly assigned a No Rating (NR) for subfactor 1.  Subfactor 2 was properly rated Highly Acceptable, which resulted in Factor C being rated an overall Highly Acceptable.  But then the source selection official downgraded Factor C from Highly Acceptable to Acceptable.

The question before the court for this particular issue was whether the source selection official actually quantified the NR rating.  The Court eventually concluded that Metcalf’s proposal was unfairly evaluated, but the court’s analysis of the neutral rating is extremely useful:

Averaging Approach:

The court said that the “…plain meaning of the word neutral is: ‘Not allied with, supporting, or favoring either side…having no effect, null or zero.’”  According to the solicitation, both subfactors are equally rated.  This “zeroing effect” is unfavorable to the overall rating Factor C because the “zero” and “Highly Acceptable” will result in an average of the two ratings.

Mid Point Approach:

The midpoint approach assigns a middle value of available ratings.  Assigning any value to a neutral rating is beyond the meaning of the FAR.  In this case, the source selection official applied this midpoint approach and essentially treated the neutral rating equivalent to an Acceptable rating.

Exclusion Approach:

Totally eliminating the factor from the evaluation scheme is the better approach.  In this case, subfactor 1 of Factor C is completely eliminated from Metcalf’s Factor C evaluation since subfactor 1 is not applicable to Metcalf. 

See Metcalf Construction Company, Inc. v. US at http://www.uscfc.uscourts.gov/Opinions/Gibson/02/GIBSON.metcalfRV.pdf.

BACK TO Table of Contents


Articles Wanted

Articles may be written by specialists, contracting officers, directors, division chiefs, or someone on staff.  The purpose and information submitted may be to inform the RMAC community how well you are doing in a particular area, laud the achievements in acquisition made by yourself and others in your organization, describe a particular contracting challenge and how you overcame it, what methods you use to make your proposal analyses more accurate, etc.

There is no requirement as to an article’s length.  All articles are important and no article is too trivial to be included.  All articles should include names of all authors, the organization, phone number and appropriate email addresses.

Limitations:

Articles must not invade individual privacy or violate or infringe on any personal or property rights of others, and must not contain anything libelous or contrary to the law.
No article will be published if it contains the following information:

· Copyrighted material.
· Information that is sensitive, classified, or “For Official Use Only”.

· Plans or lessons learned which would reveal sensitive military operations, exercises or vulnerabilities.

· References to any information that would reveal sensitive movements of military assets or the location of units, installations or personnel where uncertainty regarding location is an element of the security of a military plan or program.

· Personal information about US citizens, DOD employees and military personnel including:

(1) Social Security account numbers

(2) Dates of birth

(3) Home addresses

(4) Telephone numbers other than numbers of duty offices, which are available to the general public.

(5) Names, locations, and any other identifying information about family members of DOD employees and military personnel.

Articles may identify individuals other than the author if those other individuals grant permission, but such identification must be limited to name and organization only.

Articles may be submitted any time throughout the year.

The Editor may be reached by phone at

Comm. 410 278 0846

DSN 298 0846

